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SUPPLEMENTAL COMMENTS OF JAMES EDWIN WHEDBEE

To the Commission:

The  undersigned  Commenter,  JAMES  EDWIN  WHEDBEE,  respectfully  submits  these 

comments  in  supplement  to  his  previously  submitted  ones  to  amplify,  clarify,  and  illuminate  his 

opposition to the current proposal.

Clearly the Commission's proposed National Broadband Plan (“Plan” hereinafter) is the first 

step in a process toward transitioning all spectrum users in the United States of America to a blend 

between the property-rights approach in licensing spectrum and the commons approach, in toto known 

as 'market based' spectrum use (“market based spectrum use” hereinafter).  Of course, this assumes 

these are the only two options available or recognizable at law.  From the approaches suggested by the 

Commission in the Plan, Title I (47 USC) licensees would form part of the commons, whereas Title II 

licensees would form part of the property-rights approach.  There might exist a smattering of 'legacy' 

licensing, but that would be a rare exception rather than the rule, and this would eventually lead to 

licensing by rule – again, a 'commons' approach.

The Plan and the Commission's  march toward its  implementation is  premised on the faulty 

notion that currently there exists no current property right in the spectrum.  This premise is false and 
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could cost the Commission and taxpayers – as well as Title II users – a pretty penny in litigation for 

many years to come.  To avoid this, the Commission envisions sharing spectrum auction proceeds with 

incumbent licensees – of course, without suggesting how much or in what proportions those proceeds 

should be shared.  That murky suggestion is little more than a taunt to those who already possess what I 

suggest is a property right in their spectrum.

Because it accurately summarizes several of the scenarios the Commission itself may use or is 

using to transition the United States of America to a market based spectrum use system, I'll refer to the 

report known as the “Digital Age Communications Act (DACA)” published in 2006 and again in June 

2009 by the Progress and Freedom Foundation's working group on spectrum policy (many of whom 

have filed comments in this proceeding) – known hereinafter as the “DACA Report.”  The DACA 

Report outlines the various options the Commission, with Congressional and Presidential approvals, 

may take with respect to dealing with incumbent users of spectrum.  One of these approaches is broadly 

elucidated by the Plan itself.  Broadcasters and other incumbents would be well-advised to read the 

DACA Report and familiarize themselves with its content; however in error that DACA Report might 

be.  Regardless of one's opinions about the legitimacy of the DACA Report's conclusions, it cautions 

that any of its approaches could lead to litigation, and in this sense, I completely agree and, in fact were 

the Plan to be approved in its present form, I might favor availing myself of the Courts' many remedies 

against the Commission for reasons stated hereinafter.

First, I disagree with the DACA Report's premise that our current licensing system (what it calls 

a command and control regulatory system) doesn't already embody property rights.  Real estate law 

treats licenses to real estate as easements when those licenses are the result of a payment of a fee, and 

for many years now, Congress has required the payment of a fee to get a license (application filing fees, 

2



regulatory fees,  etc.).   Accordingly,  assuming the DACA Report's own 'real estate'  approach to the 

spectrum, licensees already possess rights to their spectrum.  One could even argue that secondary 

users (Part 15, Part 95, and similar 'permitted' users) have an easement in spectrum held or capable of 

being  held  by  a  licensee.   Second,  real  estate  law  recognizes  that  long-standing  use  (adverse 

possession) is  an avenue for acquiring title to realty.   Third,  in precedent for the United States of 

America,  the  Homestead  Acts  promised  valuable  real  estate  rights  in  exchange  for  constructing 

structures and farming land, and I suspect no less is true in terms of the Communications Act of 1934, 

as amended.  

Finally,  there  is  the  doctrine  of  equitable  estoppel,  which  is  even  valid  as  against  the 

government.  Equitable estoppel essentially posits that one cannot gainsay (speak against) what they 

have previously agreed to or acquiesced to allow.  In this sense, and using broadcast licenses as an 

example, the Commission for many years has approached the transfer and assignment of broadcast 

licenses as they would the transfer of a deed, leading to the current values in broadcast licenses.  By 

reason of equitable estoppel, broadcast spectrum users are already entitled to assert a property right as 

against the United States of America inasmuch as the value of their spectrum.  I understand that all 

license applications  suggest that  applicants waive any right as against  the regulatory power of the 

United States of America by way of the FCC, that's no different than respecting the right of my local 

municipality to require me to obtain a permit before adding onto my home: it still does not gainsay my 

legal title to my home anymore than the bare statement in each license application can gainsay my legal 

title  to  the  spectrum  currently  held  following  authorization.   While  my  legal  training  is  not  as 

comprehensive as a property rights trial advocate specialist's knowledge would be, it is clear that if this 

layman can find these many ways in which current (incumbent) licensees already own a property right 

in their licenses, the Courts will no doubt find many others.
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It has been, and continues to be, the Constitutional duty – through their oath of office - of all 

officeholders in the United States of America to respect the existing property rights of citizens of the 

United States of America.  While the Commission may disagree, I assert that existing and incumbent 

licensees already possess and own property rights in their spectrum, and that ownership is akin to real 

estate property rights as stated in the immediately preceding paragraph.  Those Title II licensees behind 

this Plan and the Commission would be well advised to consider the potential litigation costs, given 

that incumbents could stand to lose nothing (and gain up to everything) by suing the Commission and 

any Title II licensee acquiring a license in an incumbent's spectrum.  Accordingly, in going forward 

with its  Plan,  the Commission would be well  advised that  there  are many licensees,  including the 

undersigned who, despite the Commission's word to the contrary, are perfectly willing to resort to the 

Courts for justice should the Commission disregard our standing rights to the contrary.   Given the 

current Independence Day season is upon us, and all the history surrounding it, rather than stealing 

spectrum  from  incumbents,  the  Commission  would  do  well  to  consider,  in  the  alternative,  the 

possibility of allowing incumbents to own their spectrum (Option 5 of the DACA Report) and lease that 

spectrum to Title II prospective users.

Respectfully, 

July 1, 2010 5816 NE Buttonwood Tree Lane 
Gladstone, MO 64119-2236 
June 29, 2010 @ 2230 CDT 
Owner: KZJW-LD 
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Commission
Kenneth Gordon, Special Consultant, NERA; Former President, NARUC
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Anne Jones, Former Commissioner, FCC
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White House Office of Science and Technology Policy
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David McIntosh, Partner, Mayer, Brown, Rowe and Maw LLP; Former Chairman, House
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James C. Miller III, Chairman, The CapAnalysis Group LLC; Former Chairman, FTC

Timothy J. Muris, Professor, George Mason University, School of Law; Former Chairman, FTC
John Rutledge, Chairman, Rutledge Institute for Capital & Growth; Advisor to the George W.

Bush White House
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Committee’s members do not necessarily endorse the proposals contained in this paper or in any papers issued subsequently by the

working groups, and the positions of the Working Groups should not be attributed to them by virtue of their Advisory Committee
membership.
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*James B. Speta, Associate Professor, Northwestern University School of Law
Kyle D. Dixon, Senior Fellow, The Progress & Freedom Foundation

James L. Gattuso, Research Fellow in Regulatory Policy, Roe Institute for
Economic Policy Studies, The Heritage Foundation
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Raymond L. Gifford, President, The Progress & Freedom Foundation
Howard A. Shelanski, Professor of Law, University of California, Berkeley

Douglas C. Sicker, Professor, University of Colorado
Dennis Weisman, Professor, Kansas State University

Spectrum Policy
*Thomas M. Lenard, Senior Fellow, Vice President for Research, The Progress &

Freedom Foundation
*Lawrence J. White, Professor of Economics, New York University, Stern School

of Business
Stuart Benjamin, Professor, Duke University School of Law

Gerald R. Faulhaber, Professor, Wharton School of Business, University of
Pennsylvania

Dale N. Hatfield, Professor, University of Colorado
Thomas W. Hazlett, Senior Fellow, Manhattan Institute

Michael L. Katz, Professor of Economics, Hass School of Business, University of
California, Berkeley

Gregory L. Rosston, Deputy Director, Stanford Institute for Economic Policy
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Howard A. Shelanski, Professor of Law, University of California, Berkeley
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*Randolph J. May, Senior Fellow and Director of Communications Policy Studies,

The Progress & Freedom Foundation
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James Speta, Professor, Northwestern University School of Law
Adam Thierer, Senior Fellow and Director, Center for Digital Media Freedom,

The Progress & Freedom Foundation
Universal Service/Social Policy

*Raymond L. Gifford, President, The Progress & Freedom Foundation
*Michael H. Riordan, Professor, Columbia University

Robert (Bob) C. Atkinson, Executive Director, Columbia Institute for Tele-
Information

Robert (Rob) D. Atkinson, Vice President, Progressive Policy Institute
Robert W. Crandall, Senior Fellow, The Brookings Institution

Jerry Ellig, Senior Fellow, Mercatus Center, George Mason University
Dale N. Hatfield, Professor, University of Colorado

Philip J. Weiser, Professor, University of Colorado, School of Law
Simon J. Wilkie, Professor, California Institute of Technology

Federal/State Framework
*Kyle D. Dixon, Senior Fellow, The Progress & Freedom Foundation
*Philip J. Weiser, Professor, University of Colorado, School of Law

Robert (Bob) C. Atkinson, Executive Director, Columbia Institute for Tele-
Information

Ray Gifford, President, The Progress & Freedom Foundation
Kent Lassman, Research Fellow, Director of the Digital Policy Network, The

Progress & Freedom Foundation
Douglas C. Sicker, Professor, University of Colorado
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Adam Thierer, Senior Fellow and Director, Center for Digital Media Freedom,

The Progress & Freedom Foundation
Steven Titch, Senior Fellow, The Heartland Institute

* Denotes Co-Chair...”
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